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The  proceedings  were  begun  at  l605. 

ACTIIIG  PRESIDENT:  I  called  this  as  an  in¬ 
formal  conference  in  connection  with  the  procedure  at 
the  end  of  the  trial  with  regard  to  summation,  argu¬ 
ments  and  various  things.  There  have  been  several 
*  things  suggested  by  the  Tribunal  and  others.  Among 

them  was  that  rr ^moraudum  that  I  had  the  other  day, 
one  vhe  prosecution  and  one  to  the  defense.  In* 

includes: 

"1,  How  the  argument  is  to  be  divided  be¬ 
tween  counsel  fa)  for  the  prosecution,  (b)  for  the 
defense;  e.g.,  will  the  defense  be  allowed  separate 
speeches  to  cover  Cl)  questions  of  law  generally, 

(2)  general  phases  plus  (3)  argument  for  each  individ- 

B  ual  accused? 

"2.  Is  the  argument  to  be  submitted  on 

‘briefs'  (written  argument  not  read  into  the  trans¬ 
cript)  supplemented  by  brief  oral  arguments,  or  should 
all  arguments  be  read  ’in  extenso'  and  taken  down  in 

open  court? 

"3.  Will  written  arguments  be  submitted  in 
advance  (a)  to  Members  of  the  Tribunal  and  (b)  to 
defense  and  prosecution  respectively?" 

Nov ,  I  said  in  that  memorandum, 


"There  are 


ro 
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probably  other  matters  that  should  be  covered,  and  I 
would  be  glad  to  have  any  suggestions  you  may  care  to 
ir.a'te."  That  applies  to  the  prosecution  and  the  defense, 
both. 

lit.  uihxJtNUS:  General,  might  I  ask  this:  At 
the  end  of  the  case  will  there  be  individual  renewal 
of  notions  to  dismiss? 

ACTING  PRESIDLNT:  That  is  up  to  defense. 

lift.  Llc^ANUS:  The  usual  procedure,  I  be¬ 
lieve,  in  individual  cases  is  that  at  the  end  of  the 
case  they  renew  their  motions  to  dismiss,  after  the 
defense  case  is  completed.  I  wonder  if  they  will 
follow  the  same-  procedure  here. 

i«H.  ith/LNAN:  *.j*.  President,  I  have  to  suggest 
that  this  is  quite  different  from  any  criminal  proceed¬ 
ing  where  notions  have  been  urged  at  the  end  of  the 
whole  case.  Those  cases  are  where  we  have  juries. 

I  am  not  talking  about  military  proceedings  now;  I 
am  talking  about  in  civilian  life,  the  criminal  trials. 

I  see  utterly  no  sense  in  having  arguments  on  motions 
and  then  having  a  great  deal  repeated,  as  undoubtedly 
there  will  be,  in  what  might  be  called  the  general 
summation. 

Therefore,  I  respectfully  ask  the  Court  to 
give  grave  consideration  to  our  request  that  this  is 


not  an  occasion  that  roouires  any  such  motions,  that 
the  Charter  make  no  such  provision,  and  that  we 
proceed  at  the  termination  of  taking  all  the  evidence 
us  outlined  in  the  Charter  v.’hich,  I  think,  clearly 
sets  forth  the  procedure  and  the  order  in  which  it 
taxes  place.  I  think  it  is  mandatory,  with  great 
respect  to  the  Court;  I  do  not  think  the  Court  has 
any  latitude  in  it;  I  do  not  think  counsel  have  any 
opportunity  to  agree  upon  it. 

But  the  first  point  is  that,  on  the  matter 
of  motions  at  the  end  of  all  the  testimony  —  that  is 
tantamount  to  a  type  of  summation  in  any  event  —  of 
course,  the  Court  will  make  the  ruling,  but  the 
prosecution  will  respectfully  but  vigorously  oppose 
any  such  procedure  as  being  fruitless  and  bootless 
and  not  needed  in  a  trial  of  this  nature. 

iuH.  ji!c*lAWUS:  kr.  President,  if  you  will 
recollect,  at  the  end  of  the  prosecution’s  case,  when 
I  first  came  up  to  make  my  motions,  I  wanted  to  join 
in  every  motion  heretofore  made,  which  were  made 
before  the  arrival  of  the  American  attorneys,  but 
Sir  William  stated  at  that  time  that  it  was  not  the 
proper  time  for  me  to  request  that  I  should  have  my 
client  join  in  all  such  motions,  that  at  the  end  of 
the  case  would  possibly  be  the  time  or  v/hen  all  the 


evidence  is  in. 

I  agree  v/ith  w.  Keenan  that  maybe  there 
should  not  be  too  many  side  arguments  on  motions, 
tut  at  least  the  individual  defense  counsel  should 
b.  permitted  an  opportunity  to  join  in  motions  which 
their  clients  had  not  joined  in  heretofore, 

mR.  JUSTICE  i-cDOUGALLj  To  get  the  air 
cleared  on  that,  what  type  of  motion  are  you  talking 
about? 

«R.  iuC*iANUS:  I  am  talking  about  just  the 
ordinary  motions  to  dismiss. 

j'iR.  JUSTICE  idcDOUGALL:  You  have  had  those, 
and  they  have  been  denied.  Is  it  these  same  motions 
you  wish  to  renew? 

wR.  ucwANUS:  Usually,  Judge,  after  the 
presentation  of  the  prosecution's  case,  motions  are 
made  to  dismiss,  fthen  they  are  denied,  then  at  the 
end  of  the  entire  case  there  is  a  reneval  of  the 
notions i  You  ask  that  the  motions  bo  renewed,  but 
you  don't  have  to  argue  them.  But  then,  I  would  like 
to  be  afforded  the  opportunity  to  have  my  client  join 
in  all  the  motions  that  have  been  made  v/hich  I  did 
not  have  the  opportunity  to  join  in  because  I  wasn't 
here. 


ACTIITG  P’-.ISIDENT:  Didn't  you  have  that 
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opportunity  when  you  made  your  motions  at  the  end  of 
the  prosecution's  case'? 

mR.  iiiCiiKNUSs  Yes,  tut  Sir  \  illiam  said  that 

was  not  the  proper  time. 

^ R .  BROOKS:  « r .  President,  that  is  the  cus¬ 
tomary  procedure  in  my  state,  at  least,  but  they  are 
not  argued.  In  other  words,  you  can  renew  your 
motion  because  the  Court  has  heard  your  evidence  as 

veil  as  what  the  prosecution  has,  and  they  might 

• 

change  their  decision.  But  there  is  no  argument; 
it  is  just  a  renewal  of  the  motion.  You  state,  "At 
this  time  I  renew  my  motion  to  dismiss."  That  is  all 
there  is  to  it. 

i.,R,  BRANNON:  Hr.  President,  I  suggest  that 
v:e  proceed  v.'ith  the  matc-cr  at  hand  here. 

ACTING  PRESIDENT:  Just  a  minute.  Ye  night 
as  well  finish  this  while  we  are  at  it.  Has  anybody 
else  any  viev s  on  it? 

u3.  BRANKON:  In  regard  to  that,  it  could  be 
simply  an  oral  motion  or  a  written  motion  v/ithout 
argument  which  would  exhaust  no  time  at  all.  There¬ 
fore,  I  don't  believe  it  would  be  an  issue. 

*R.  JUSTICE  iacDCUGALL :  I  can  only  suggest, 
gentlemen,  that  you  do  not  count  on  that.  I  knov»  the 
views  of  most  members  of  the  Court,  and  I  think,  it  is 


unlike?ly  that  they  would  consider  •  caring  the  same 
motions  over  again, 

wR,  ucuaNUS  :  There  would  be  no  argument  on 
the  motions,  Judge.  You  just  informally  make  the 
statement  that  you  renew  your  motions  heretofore  made, 
and  you  also  recuest  that  you  be  permitted  to  join  in 
whatever  motions  had  been  nade  in  which  your  client 
had  not  joined. 

ACTING  PRESIDENT:  I  think  we  have  had 

enough. 

„it.  KEENAN:  Ur.  Justice,  that  is  the  pro¬ 
cedure  that  is  employed  only  fsr  purposes  of  appeal 
in  our  state  and  federal  courts  at  home  to  comply  with 
Code  provisions., 

iuR.  LOGAN:  ilr.  President,  I  might  suggest 
as  a  practical  matter,  if  any  such  motions  are  con¬ 
templated,  they  can  be  succinctly  stated  in  the  sum¬ 
mation. 

MR.  CUNNINGHAM  That  is  an  individual  propo¬ 
sition.  Each  man  should  have  the  right  to  determine 
when  he  makes  his  motion  and  when  he  doesn't  maice 
his  notion  to  dismiss.  If  a  man  wants  to  renew  his 
motion  to  dismiss  at  the  close  of  his  individual  case, 
he  has  the  right  to  do  that,  and  nobody  has  the  right 
to  tell  him  he.  cannot.  That's  the  way  I  look  at  that. 
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iJR.  KEENAN:  That's  Cunningham  rn  Procedure. 

I  don't  recognize  its  validity. 

ACTING  PRESIDENT:  We-  have  enough  to  put  it 
up  to  the  Tribunal  nov/.  That  is  something  v/e  cannot 
answer  at  the  present  time.  • 

Now,  in  regard  to  the  next  thing  to  take  up, 
•  should  re  take  it  up  in  the  order  I  named  thc-m  or  in 

some  other  way? 

«R.  LOGAN:  What  was  the  first  one  you  had 

there? 

ACTING  PRESIDENT:  "How  the  argument  is  to 
be  divided  bet-  een  counsel  (a)  for  the  prosecution, 

(b)  for  the  defense;  e.g.,  will  the  defense  be  allowed 
separate  speeches  to  cover  (1)  questions  of  law  gener¬ 
ally,  (2)  genera;  phases  plus  (3)  argument  for  each 
individual  accused?" 

I  thought  the  prosecution  and  defense  had 
gotten  together  in  consultation  on  some  of  these 
points. 

LOGAN:  ^Jr.  Acting  President,  before  that 
point  is  taken  up,  I  think  there  is  a  more  basic 
proposition  that  should  be  decided.  The  Charter  pro¬ 
vides,  under  14(f),  "that  the  accused  may  address  the 
Tribunal"  and  r‘(g)  that  the  prosecution  may  address 
the  Tribunal." 


i 
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wR.  KiULNAN:  Do  you  Kind  an  interruption  for 
a  moment?  hould  you  read  the  heading  of  that  article'*' 
JR,  LOGaNs  "Article  15.  Course  of  Trial 
Proceedings.  The  proceedings  at  the  Trial  will  take 
tie  following  courses 

"f.  Accused  (by  counsel  only,  if  repre¬ 
sented)  may  address  the  Tribunal. 

"g.  The  prosecution  may  address  the  Tri¬ 
bunal." 

Now,  several  weeks  ago  we  had  a  discussion 
with  L.r.  Keenan,  and  it  was  our  opinion  at  that  time 
that  some  provision  should  be  made  that  the  defense 
have  an  opportunity  to  rebut  or  answer  the  prosecu¬ 
tion's  summation;  and  Air.  Keenan  talked  it  over  and 
tentatively  agreed  on  a  method  whereby  the  prosecu¬ 
tion  would  sum  up  first,  then  the  defense  and  then 
the  prosecution  reply.  Then  he  later  stated  that  he 
didn't  think  that  was  possible  under  the  Charter  and 
he  didn't  feel  that  he  wanted  to  apply  to  amend  the 
Charter. 

Y<ell,  there  have  icen  some  instances  during 
the  course  of  this  trial  where  the  Charter  has  been 
diverted  from.  For  example,  there  is  a  provision  in 
here  —  I  can  mention  one  or  two  of  them  --  that  the 
trial '  Should' be  conducted  in  the  English  language  and 


the.  language  of  the  accused,  and  yet  the  French  and 
the.  Russians,  and  maybe  some  of  the  others,  put  it 
in  their  language. 

Then  there  was  another  diversion  from  the 
Charter  --  this  is  no  provision  --  in  the  same 
Article,  Article  15,  "Course  of  Trial  Proceedings," 
vhen  Y'c  thought  that  v:e  should  be  given  the  right, 
as  is  our  custom,  to  make  motions  to  dismiss  after 
the  prosecution's  case,  which  was  also  granted, 

Nov;,  it  seems,  there  is  going  to  be  another 
diversion  from  this  same  Article,  Article  15.  There 
is  no  provision  there  for  rebuttal  evidence,  and  the 
Tribunal  has  indicated  that  it  is  going  to  hear  re¬ 
buttal  evidence.  We  say  that  we  should  be  given  an 
opportunity  to  reply  or  rebut  or  answer  —  v/hatever 
you  want  to  call  it  —  the  prosecution's  summation. 
Personnally,  to  me  it  doesn't  make  a  bit  of  differ¬ 
ence  whether  the  prosecution  sums  up  first,  then  thc- 
defense  sums  up,  and  then  the  prosecution  r ebuts, 
or  whether  v/c-  sum  up  first,  the  prosecution  answers 
us  and  vc  rebut.  To  me  it  doesn't  make  a  bit  of 
difference.  But  some  procedure  —  in  order  to  obtain 
a  fair  trial  here, at  least  sofi.e  semblance  of  it  in 
the  final  phase  —  should  be  provided  whereby  we 
have  the  opportunity  to  answer  th;  prosecution 


summation 


Afcer  all,  it  is  a  general  procedure  which 
is  generally  followed  in  trials  in  the  United  States 
that  somewhere  along  the  line  the  defense  has  an 
opportunity  to  answer.  Of  course,  in  some  cases, 
in  trials  without  jury,  there  is  no  summation,  and 
the  natter  is  submitted  to  the  Court  on  briefs.  That 
is  handled  in  various  ways,  but  always  cither  side 
has  the  chance  to  answer  the  other.  Sometimes  it  is 
handled  by  an  original  exchange  of  briefs  between 
the  parties,  to  be  submitted  to  the  Court.  Then  each 
side  has  an  opportunity  to  submit  reply  briefs  —  that 
is  in  cases  without  jury. —  each  replying  to  the 
other. 

But  in  this  case,  where  the  prosecution  has 
had  the  burden  of  proof,  it  is  very  difficult  for  the 
defense  to  sum  up  first  as  provided  in  this  Charter, 
and  then  have  the  prosecution  answer  us.  We  have  to 
..uess  what  the  prosecution  claims  the  evidence  is  and 
anticipate  it  and  answer  it  ahead  of  time.  V/e  may 
put  in  our  summation  many  matters  that  the  prosecu¬ 
tion  doesn’t  even  contend  they  have  proven;  re  don’t 
know.  It  is  trying  to  anticipate  what  they  are  going 


to  argue  in  t'^eir  summation. 

Certainly,  any  procedure  such  as  was  adopted 
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on  the  motions  to  dismiss  after  the  prosecution’s  case 
should  not  be  followed  In  this  summation.  I  am  re¬ 
ferring  particularly  to  document  0001.  That  docume-nt 
contains  so  many  erroneous  statements  that,  in  my 
opinion,  if  a  similar  document  is  going  to  be  sub¬ 
mitted  at  the  end  of  the  prosecution's  case,  r.c 
should  have  an  ample  opportunity  to  go  through  it 
carefully  to  correct  any  errors  that  night  be  in  it. 

Therefore,  I  say  that  the  first  thing  that 
we  should  decide  is  the  order  of  procedure  of  summa¬ 
tion.  Then,  when  v:e  find  that  out,  we  can  talk  about 
other  natters  as  general  arguments,  general  summation 
or  individual  summations. 

ACTING  PRESIDENT:  That  comes  down  clearly 
to  a  question  of  interpretation  of  the  Charter, 
whether  we  are  bound  by  this  to  follow  the  order  it 
puts  here  or  whether,  by  interpreting  it  without  any 
change  in  the  Charter,  you  can  have  the  ordinary 
system  of  prosecution  summing  up  first,  defense 
making  their  final  argument,  .and  then  the  prosecution 
rebutting. 

i4R.  BROOKS:  Or  it  night  be,  General,  that 
in  this  case  the  provision  is  that  the  defense  make 
their  statement,  the  prosecution  make  theirs,  and 
then  the  defense  rebut. 
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*urt.  KLENaN:  *ur.  President,  I  don't  want  tc 
prolong  this  discussion  unnecessarily,  but  the  prac¬ 
tice  that  is  set  forth  in  this  Charter  is  not  at 
variance  with  many  of  the  Jurisdictions  in  tac 
United  States,  It  follows  exactly  that  of  Nev/  York 
State,  of  the  federal  courts  in  ..any  of  the  districts, 
including  all  of  Hew  York  State.  It  follows  that  of 
Pennsylvania  according  to  lit .  Horvitz.  xt  follows 
the  general  system,  I  understand,  that  prevails  under 
the  circumstances  in  the  United  itingdon.  I  an  not 
attempting  to  tell  you  what  are  tie  branches  of  it. 

i&.  JUSTICE  i^cDOUGALL:  It  is  the  universal 

Anglo-Saxon  procedure. 

l&.  ivILNAH:  And  I  want  to  say,  *~r.  President, 
if  that  is  the  rule  of  the*  Charter,  re  would  like  to 
have  a  direction  from  the  Court  on  it  because  we  arc 
all  working  on  our  summations,  end  wc  sec  no  reason 
by  way  of  a  charge  of  unfairness  to  the  accused. 

N-m,  it  is  rather  veil  known  that  this  is  a  long  trial. 
The  Indictment  sets  forth  with  great  particulars  the 
charges,  and  I  doubt  vary  much  that  the-re  will  oe  any¬ 
thing  of  a  surprising  nature  by  way  of  claims  of 
what  the  evidence  shows  either  from  the  prosecution 
or  from  the  accused’s  counsel.  Therefore,  I  p<..r^on 
ally  believe  that  the  Charter  is  clear  and.  explicit 
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upon  this  point  of  procedure,  and  that  it  does  not 
permit  variation.  But  that,  of  course,  is  for  the 
Court  to  decide,  and  I  would  think,  respectfully,  if'v 
that  decision  could  be  made  at  the  earliest  convenient 
moment,  it  would  be  a  help  to  all  of  us. 

ACTING  PRESIDENT:  Your  proposition  is  that 
the  defense  present  their  closing  argument  first  and 
the  prosecution  second? 

i-Jt.  KEENAN:  That's  right.  Of  course,  as  a 
natter  of  fact,  our  complete  summation  will  be  fin¬ 
ished  before  any  summation  is  made  by  the  accused 
at  any  time,  and  v.e  do  not  ask  for  any  opportunity  to 
reply,  foe  make  this  suggestion  respectfully,  both 
for  the  purpose  of  meeting  any  objections  voiced  by 
Lr.  Logan  or  any  of  his  other  colleagues,  and  also 
for  the  purpose  of  not  unduly  prolonging  the  proceed¬ 
ings  in  the  Court:  that  each  side  be  permitted  to 
furnish,  within  a  limited  period  of  tire,  briefs  of 
limited  size,  that  is,  in  accordance  v-ith  the  rules 
prevailing.  There  is  a  limitation  placed  upon  the 
size  of  the  brief.  But  we  have  to  suggest  to  the 
Court  that  we  would  subscribe  to  that  privilege.  Our 
summation  is  not  to  be  divided;  it  will  be  a  single 
document,  and  it  will,  we  think,  edeauntely  cover 
our  claims.  Gf  course,  if  the  privilege  Is  given  to 


the  accused  of  filing  briefs,  v/e  wou'd  like  to  have 
it  llUev/ise  accorded  to  us  although  v/c  would  not 
txpcct  to  employ  it  extensively. 

ACTING  PRESID.-NT :  Docs  that  include  fur¬ 
nishing  the  defense  with  a  copy  of  your  summation 
before  they  present  theirs1? 

JR.  KEENAN:  No. 

i«Tv.  LCGhN:  Do  you  contend,  mr.  Keenan, 
that  under  this  Charter  it  must  be  followed,  that 
the  .accused  address  first  and  then  the  prosecution, 

rnd  that  is  11  there  is  to  it? 

jr.  KEENAN:  I  think  that  is  clearly  what 

it  states. 

KR.  LOGAN:  Do  you  find  anything  in  the 
Charter  permitting  you  to  introduce  rebuttal  evidence? 
.J*.  iv LENA N :  I  do  not. 

JR.  JUSTICE  mcDOUGALL :  The  real  point,  for 
the  moment,  is  — 

JR.  KEENaN:  may  I  interrupt  for  a  Moment? 

I  don't  see  it  categorically  stated,  but  it  does  say 
"the  prosecution  and  defense  ..."  Mill  you  read  that? 

uR.  LOGAN :  "d.  The  prosecution  and  defense 

nay  offer  evidence,  and  the  admissibility  of  the  same 
shall  be  determined  by  the  Tribunal." 

UR.  KEENAN:  It  doesn't  say  in  what  order 
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they  will  offer  it;  that  is,  it  docsn'  -  exclude  the 
ordinary  right  of  offering  rebuttal  testimony. 

iTx,  LOGaN:  Except  this:  that  the  word 
"prosecution"  appears  first,  and  the  word  “defense" 
appears  second.  And  the  same  •  ay  with  f  and  gs  Ihe. 
"accused"  appears  first,  and  the  "prosecution"  appears 
second. 

XLENaN:  That  is  not  true.  It  is  in  that 
single  paragraph  where  it  says  the  prosecution  and 
defense  nay  present  evidence,  but  it  doesn't  exclude 
tht  customary  right  of  rebuttal  that  exists,  I  thin«c, 

in  all  jurisdictions. 

«R.  CUNNINGHAii:  That  is  not  true. 

LOGaN j  Is  it  your  contention,  «tr.  Keenan, 
if  the  Tribunal  should  approve  it,  we  couldn't  agree 
on  a  eh  .nge  of  f  and  g  without  an  amendment  to  the 
Charter? 

tJi.  KLINAN:  That  is  right.  V/e  could  with 
an  amendment  to  the  Charter  but  not  otherwise:  my 
honest  opinion. 

iiR.  ..Ci^NTJE:  If  there  is  to  be  rebuttal, 
why  shouldn't  there  be  surrebuttal? 

^R.  KEENAN:  V.Tiy  shouldn't  there  be  sur- 
surrcbuttal  after  that?  There  has  to  be  an  end 
after  that. 
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.3.  CUNNINGHAMS  There  is  no  doubt  about 
th't.  Tlie  Charter  specifically  gives  that  order,  ind 
that  is  the  way  it  ought  to  be  followed.  If  you  arc 
going  to  construe  it  the  sane  v;ay  on  the  question  of 
argument,  sun  ations,  it  is  lOoical. 

aGTING  PRESIDENT:  I  think  v:c  have  gone  far 
enough  on  that.  That  is  for  the  Tribunal  to  decide, 
and  v.c  will  have  to  fight  that  out  by  ourselves. 
i.,r.  Justice  ..cDougall  wants  to  ask  a  question. 

i3.  JUSTICE  mcDOUGaLL:  The  question  see-ns 
to  bo  this:  Has  the  prosecution,  other  than  on  the 
ground  of  interpretation  of  the  Charter,  any  objection 
to  adopting  the  suggestion  made  by  ur,  Logan  that  the 
prosecution  open,  the  defense  answer,  and  the  prosecu¬ 
tion  reply?  Is  there  any  objection  to  that  other  t  inn 

_  the  right  to  do  so  under  the  Charter? 

.3.  XEENaN :  Very  frankly,  we  have.  It  im¬ 
poses  a  very  substantial  burden  upon  the  prosecution. 
It  has  carried  it  throughout.  And  to  prepare  a  com¬ 
plete  sun; .at ion,  as  we  are  in  the  process  of  doing 
now,  and  then  to  have  to  repeat  such  parts  of  it 
thereafter,  we  think,  is  unnecessarily  burdensome, 
and  ve  don't  want  to  incur  it  unless  it  is  necessary. 

i3.  BRaNaON:  Would  there  be  a  repeating,  u.r. 
Keenan?  Wouldn't  you  only  answer  the  ne-v;  matter 

i _  _ _ 
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brought  up  by  the  defense  in  your  rebuttal? 

dR.  KILNANs  V.ell,  that  v/ould  largely  depend 
upon  ho v/  nev  natters  were  so  construed  to  be  new  and 
how  they  were-  treated  by  the  defense  counsel. 

ul.  FURNESS:  Except  on  the  basis  of  the 
Charter  as  an  objection  to  our  having  a  right  to 
reply. 

t.R.  ivLLNaN:  Because  the  Charter  makes  no 
provision  for  it. 

i.R,  FUR:LSS :  I  say  except  for  it.  I  an  try¬ 
ing  to  s sic  the  sane  question  that  Judge  ucDougall 
asked. 

i^R.  KEENaN:  In  ordinary  pros  cutions,  I 
think,  in  every  state,  not  alone  in  Anglo-Saxon 
countries,  the  prosecution  has  traditionally,  .here 
there  is  a  division,  the  right  to  open  and  close. 

The  defense  doesn't  have  the  right  to  open  and  close 
because  the  p-osecution  has  the  burden. 

i.*R.  LOGnW:  Those  are  mostly  jury  cases, 

ur.  iCeennn.  This  is  different. 

.  kLINaN:  That  is  true.  But  when  v:e  get 

down  to  brass  tacks,  I  think  wo  all  know  the  issues 
abundantly,  we  all  know  the  evidence  or  should,  and 
we  have  a  right  to  set  forth  our  claims  with  refer¬ 
ence  thereto,  and  I  don't  think  it  calls  for  multi- 
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pliclty  of  speeches  In  that  regard. 

_n.  JUS i' ICE  wcDOUGaLL t  The  reason  I  salted 

that  Question,  1r.  Keenan,  was,  If  the  order  could  be 
talcen,  as  I  suggested,  that  the  Tribunal  would  be  In 
n  better  position.  In  other  words,  It  Is  such  a  big 
case,  there  Is  so  much  Involved,  thrt  If  *  e  c.  n  get 
a  clear  exposition  of  the  whole  picture  followed  by 
the  individual  replies  of  the  accused,  then  It  might 
be  a  benefit  to  us,  and  that  Is  why  I  ashed  you  If 

there  was  any  — 

jr.  ALISaHi  It  might  be  a  benefit  to  you* 
JUSTICE  ..cDOUGaLL:  A  benefit  to  the 
Tribunal.  In  other  words,  If  I  hear  a  case,  I  want 
to  get  a  picture  of  that  It.  is  first,  followed  by 
the  contentions.  The  prosecution  can  give  the  whole 
picture  better  than  the  Individual  defendants. 

Ux,  KEENAN :  That  is  true. 

JUSTICE  j-cDOIJCjhLLs  And  in  that  way, 
if  it  is  possible,  I  personally  think  it  would  be 
a  help  to  the  Tribunal.  *nd  that  is  why  I  asked, 
because  we  would  have  to  discuss  with  the  other 
.embers  of  the  Tribunal  what  the  real  objection  to 
It  is  other  than  the  Interpretation  of  the  Charter. 

jr.  AIENaNs  Veil,  there  is  another  point. 

.  4  c  yirii  t^ken  from  the  standpoint 

I  think  your  point  is  well  taisen 
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of  the  Court, 

iil.  J'JS'iICk  i~cDOTJGiiLL:  You  v.ant  us  to 
understand  it,  and  v/e  rant  to  understand  it, 

wR.  KLENAN:  That  is  true.  But  I  have  to 
ma.ce  this  statement,  and  it  is  frank  and  a  little  bit 
unpleasant,  and  one  that  I  do  not  rant  to  have 
escribed  as  a  personal  matter,  that  if  v/e  make  our 
opening  statement  and  open  up  u  field  for  long, 
interminable  arguments,  I  rant  this  case  brought  to 

% 

a  just  conclusion  but  to  a  conclusion.  Perhaps  re 
could  make  some  reasonable  stipulation  as  to  time  and 
the  like,  I  sec  tie  point  that  is  raised  by  the 
Justice;  and  not  alone,  I  see  the  fairness  of  per- 
n  itting  a  rcpi.y.  I  have  always  felt  th -t  ray.  I 
don't  think  oils  Charter  permits  us  to  do  it.  3ut 
if  the  Court  relieves  otherwise,  and  if  the  Court 
feels  that  it  will  be  substantially  aided  by  a  differ¬ 
ent  procedure,  I  think,  after  all,  when  re  get  down 
to  the  essence  of  this  matter,  the  real  purpose  of 
these-  summations  is  to  aid  the  Court;  and  in  the 
event  the  Court  would  feel  that  it  would  be  better 
satisfied  by  having  us  make  an  entire  exposition  of 
our  case  and  -uitting  even  though  v/e  auit  there,  and 
let  the  defense  close,  I  haven't  an  objection  to  it 
provided  it  doesn't  open  up  the  field  for  internal 


discussion  in  the  courtroom  that  would  last  a  period 
of  time  and  that  might  vitiate  the  entire  value  of 
these  proceedings,  iiany  of  my  colleagues  do  not  feel 
the  same  ray  as  I  do,  but  I  am  chiefly  concerned, 
and  very  conscientiously,  in  aiding  this  Court  in 

every  •  ay  I  know  how.  and  if  that  is  the  view  of 
the  Court  — 

wR.  JUSTICE  iAcDOUGaLL:  No.  That  is  only 
my  own  view. 

KEENAN:  I  understand  that.  But,  if 
that  should  be  th:  view  of  the  Court,  of  course,  we 
would  be  able  and  willing  and  would  have  to,  but  it 
would  be  auile  gracious  and  heartfelt  in  attempting 
to  comply  with  it. 

i..R.  JUSTICE  AicDOUuALL:  What  I  really  vant 
to  get  at  arc  th-.  basic  objections  to  doing  it  that 
way  so  we  should  consider  then  if  it  should  be  sug¬ 
gested  to  the  Tribunal  that  they  adopt  this  course. 

BLAKLNEY:  may  I  say  a  few  words  on  this 
point?  Speaking  for  myself  only,  of  course,  I  sus¬ 
pect  that  the  summation  which  I  would  make  would 
probably  be  much  briefer  and  certainly  much  more  to 
the  point  if  I  had  first  heard  the  sum.-.ation  of  the 
party  bearing  the  burden  of  proof.  Failing  that,  I 
am  compelled  to  deal  in  a  rather  elaborate  fashion, 


perhaps  with  many  matters  which  the  prosecution  may 
in  the  c-nd  say  they  don't  rely  on.  It  has,  in  fact, 
happened  more  than  once  during  the  progress  of  the 
trial  that  we  have  introduced  evidence  to  rebut  what 
we  considered  to  be  a  point  proved  or  undertaken  to 
be  proved  by  prosecution  evidence  only  to  have  a  dis¬ 
claimer  made  Inter  that  the  prosecution  wasn't  in  any 
way  relying  on  it. 

wR.  KE^NaN:  Uay  I  ask  a  ouestion  of  the 
defense  counsel  here  at  this  time?  If  we  do  agree, 
if  the  Cei.rt  dcciaes,  if  the  Court  would  be  in  any 
v/ay  influenced  by  our  ovn  views,  provided  we  have 
certain  rights  under  the  Charter  that  we  might 
waive,  and  we  can  call  it  that,  would  you  reauire  a 
period  of  time  or  an  interval  after  the  sumr.ation  is 
prepared  and  delivered  to  take  it  apart  and  prepare 
your  answers  to  it i  That  is  the  thing  that  I  fear 
more  than  anything  else.  If  you  will  agree  to  go 
forward  — 

i*R»  LOGaN:  That  might  depend,  t*r.  Keenan. 
How  long  do  you  contemplate  your  full  summation  would 
take?  It  is  a  auestion  of  time.  If  we  could  find 
out,  we  could  probably  answer  you. 

iuR.  KLENaN:  I  would  say  it  would  consume 
sore where  between  three  and  four  days. 
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&R.  LOGaN:  Five  days, 

KEENANs  Let’s  say  a  five  day  limit. 

*■’'*  L0GaN:  s«y»  for  example,  aRaKI  got  your 
full  summation  on  the  first  day.  That  would  give  him 

stven  d  .ys  In  which  to  revise  his  summation,  which 

rU1  b*  PrCtty  ,;eU  Prepared  by  then,  eliminate  that 
which  doesn't  touch  him,  and  add  points,  perhaps, 
which  you  have  touched  In  your  summation.  It  Is'a 
question  of  tine,  whether  that  would  be  long  enough. 

--B.  BLAKENI*.  I  think  the  real  difficulty 
Is  on  the  translation  and  processing.  Other  than 
that  I  don't  sec  why  not. 

“R‘  L0UAN:  14  is  a  ouestlon  of  time  then. 

*“R'  JUSTICE  mcDOUGALL :  It  does  seem  it 
pretty  nearly  dissolves  any  hope  of  getting  It  done 
that  way  because,  If  there  Is  to  be  an  Interval  of 
tU.e  between  prosecution  summation  and  defense  open¬ 
ing,  there  Is  going  to  be  such  a  strain  on  the  pro¬ 
cessing  and  the  mechanical  work,  and  the  time  lost 
in  between,  that  It  might  make  the  whole  thing  - 
e.R.  LOGAN:  Ve  would  have  the  benefit  at 
time  of  tn^  prosecution's  processing  staff  --  it 

would  probably  have  no  need  for  It  at  that  time  -*  and 
our  own, 

*-*3.  KEENAN.  ic  cannot  make  that  commitment 
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at  this  tine. 

..R.  BROODS:  Of  course,  that  could  be 
eliminated,  «r.  President,  if  v.-e  have  a  limit  placed 
upon  the  length  of  time  each  would  have  and  if  ve  had 
the  prosecution's  summation  a  little  earlier  in 
advance.  As  I  understand,  it  is  fairly  veil  organ¬ 
ised.  If  we  could  h  ;ve  it  a  little  earlier  in  ad¬ 
vance,  th  t  woul^  give  us  plenty  of  time  to  meet  it. 

I  know,  in  my  own  individual  cases,  it  would  cut 
down  my  summation  immeasurably  if  I  knew  what  points 
the  prosecution  is  willing  — 

.JR.  *£ENaN:  I  really  think  the  answer  to 
that  is  that  it  is  more  theoretical  than  practical 
because  I  think  you  can  rest  assured  that  v  e  will 
follow  in  the  main  the  outline  of  the  opening  state¬ 
ment  of  this  case,  and  we  will  rely  solely  upon  the 
evidence,  of  course.  And  the  evidence  is  well  known 
to  all  of  these  accused,  and  I  suggest,  most  re¬ 
spectfully,  to  i~r.  Justice  .-cDougall  that  the  Court 
might  be  able  to  have  that  document  which  it  is 
desirous  of  having,  to  completely  state  the  case  at 
the  time  of  its  consideration. 

I  think  that  any  departure  from  the  language 
of  this  Charter,  which  I  have  reason  to  oelievc  was 
very  carefully  worked  out  at  the  time,  will  be  most 


mischievous  and  lead  to  incalculable  del-.y  nd  will 
servo  no  real  substitute  purpose  excepting,  perhaps, 
that  it  vill  not  give  the  Court  as  cle  :r  an  idea  as 
it  would  otherv'ise  if  wo  made  our  entire  presentation 
first.  And  if  it  is  for  such  purpose,  *.r.  Justice, 
that  it  is  desired,  then  there  is  not  a  reason  in 
the  world  why  the  accused  should  stop  for  a  moment 
and  shouldn't  go  forward  vith  their  own  answers  to 
the"  charges  in  the  Indictment  and  list  the  evidence 
for  themselves  because,  whatever  arguments  we  make, 
they  will  be  specious  or  sound.  If  they  are  specious, 
they  will  be  disregarded.  If  they  are  sound,  the 
astute  lawyers  for  the  accused  will  already  have 
known  what  they  must  be  by  their  thorough  familiarity 
with  this  case.  That  is  our  position. 

ul.  YAmAOKA:  mr.  President,  may  I  make  a 
frank  suggestion?  If  ur.  Keenan  and  prosecution  could 
agree  to  furnishing  the  defense,  let's  say  a  week 
before  the  close  of  the  case,  with  a  copy  of  their 
summation,  that  might  give  us  enough  leeway  to  work 
out  our  mechanical  processes  so  that  the  tine  element 
will  be  saved. 

.JL  wcuANUS:  I  would  be  vitally  interested 
in  that,  having  ARAKI. 

ACTING  PP,ISIDc.NTs  You're  under  the  guns  on 
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that  thing. 

i-*H.  JUSTICL  ivicDOUGALLs  Yos,  and  you  won’t 
have  seven  days.  I  don’t  see  your  seven  days  there 
unless  it  is  served  ahead  of  tine. 

ijR.  LOGaN:  If  the  suuu  ation  \  ould  be 
s<  rved  the  first  day,  the  summation  is  served  the 
first  day. 

iiR.  kL&NaN:  r.  President,  just  a  parting 

word  on  this.  I  don’t  want  to  plead  the  burden  on 
the  prosecution,  but  it  has  been  a  tremendous  one, 
and  it  is  all  centered,  necessarily.  V?e  have  a  very 
small  staff,  as  you  all  know,  ut  this  time,  and  it  is 
all  centered  on  a  few  individuals  to  do  a  job  while 
th  .t  isn’t  at  all  the  situation  -ith  the  accused. 

’  hilc  re  have  not  alone  to  state  the  general  propo¬ 
sitions  and  charges  and  establish  the  charge  of  crime 
against  individuals  and  conspiracy,  we  have  to  do  it, 
a  few  men  as  against  twenty- five.  That  burden  is 
divided  among  you  people.  You  have  no  such  burden 
as  we  hove .  Y»'e  nave  been  working  on  it  diligently, 
tut  e  have  b^en  resting  upon  our  own  interpretation. 
v e  think  it  is  cle  ir  in  the  Charter,  and  ve  don't 
vant  to  make  any  commitments  that  we  won't  oe  cable 
to  fully  comply  ’.  ith. 

i-R.  LOGAN:  «.*a y  I  ask  you  there,  ».r,  Keenan  — 
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wR.  KELNaN:  I  vi  11  say  this:  that  just  as 
soon  as  we  have  our  summation  ready,  we  v;ill  serve 
copies  thereon  to  the  accused,  and  we  will  have  no 
objection  to  their  adverting  to  then  as  though  it 
had  been  delivered,  and  also  serve  copies  to  the 
Court.  And  if  we  get  then  ready  before  the  accused 
¥  starts  its  summation,  most  assuredly  Y/e  will  be  glad 

to  turn  them  over. 

BRANNON i  Your  written  brief? 

*«R.  1CEINAN:  No,  No,  our  summation.  It  is 
all  to  be  written. 

i..R.  BRANNON j  Didn't  you  Just  say  that  you 
were  not  going  to  do  that  a  moment  ago? 

i£\.  jtii.  ENAN:  I  did  not.  I  didn't  intend  to. 
uR.  BRAN.. ON:  I  thought  you  said  absolutely 

*  not. 

i.R.  ivLLNAN:  I  say  ve  cannot  coair  it  our¬ 
selves  to  do  it  at  a  particular  tine,  and  I  an  saying 
we  will  do  the  best  ve  can  because  we  have  practical 
difficulties  confronting  us.  Y.e  have  got  to  cover 
the  whole  field,  and  ve  have  got  to  have  it  processed 
and  all  that  voric  done.  It  is  a  historic  document 
and  has  to  be  very  carefully  done,  V e  don't  want  to 
commit  ourselves  to  doing  it  at  an  earlier  moment 
than  ve  will  be  able  to  fulfill.  At  the  same  time 
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ve  don,t  run  a  ladies  proceedings,  and  v;e  don't  be¬ 
lieve-  that  there  is  any  real  need  whatsoever  for  the 
accused,  in  order  to  fully  perform  th^-ir  duties,  to 
do  anything  more  than  examine  the  Indictment,  examine 
t.:c  evidence  and  make  their  own  argument, 

LOGaN:  ur,  Keenan,  maybe  y:c  can  clarify 
it  this  v/ays  On  the  motion  to  dismiss  after  the 
prosecution's  case  you  read  in  Court  document  0003 . 

iuR.  It  was  read  by  the  prosecution, 

-R.  LCuaN :  Yes,  I  say  "you"  speaking  about 
the  prosecution.  And  at  the  same  time  or  a  fev  days 
before  that  you  had  submitted  0001.  But  in  0003  you 
had  incorporated  OCOl.  Do  you  plan  to  do  the  same 
at  the  end  of  the  case? 

riR.  KLLNAN:  We  do  not.  T,e  plan  to  make  a 
summation.  And,  in  the  event  that  the  Court  permits 
briefs,  as  we  hope  the  Court  will,  we  want  to  be 
accorded  the  same  privilege  as  you  have.  But,  other 
than  that,  we  arc  not  going  to  introduce  or  read  any 
.documents  in  evidence  whatsoever  after  the  taking  of 
all  the  testimony  except  the  summation  itself,  is 
that  clear? 

i  R.  LOGaN:  So  there  will  be  no  document 
like  0001  at  the  end  of  the  whole  case  which  is  not 
read  in  court  but  submitted  to  the  Tribunal. 


uR.  KeENaN:  I  am  informed  that  there  is  a 
possibility  that  there  might  be  a  summation  with 
reference  to  the  atrocities  that  vill  be  separate 
because  of  the  classification  of  A  and.  B  and  C 
crimes  in  the  Indictment.  But,  v ith  the  exception  of 
that  —  and  we  night  fo-  the  purpose  of  shortening 
the  trial  naice  a  suggestion  that  that  not  be  read 
because  it  nay  cover  details  that  will  already  have 
been  before  the  Court.  It  will  serve  no  real  pur¬ 
pose,  I  hope  that  that,  too,  can  be  prepared  as  a 
part  of  a  summation  and  can  form  a  single  document, 
*iR.  LOuaN:  Will  that  be  incorporated  by 
reference  in  the  summation? 

KR»  HOHY'ITZ:  It  will  be  part  of  it  but  not 

read. 

*jR.  JUSTICE  i;C DCUGaLL:  I  trice  it,  ..r, 
Keenan,  that  all  your  arguments  will  be  written, 
mR.  XSENaN:  Yes. 

*■  ■  •  JUSTICE  iIcDOUGaLL:  Either  read  before 
the  Tribunal  or,  as  you  say,  submitted  in  the  form 
of  briefs  but  not  to  be  read,  so  that  v/e  lenov;  that 
it  will  all  be,  and  the  defense  will  do  the  same. 

You  will  all  have  them  written  before  you  approach 
the  lectern. 

uiR.  KEENAN:  I  assume  that  is  a  well  under- 
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stood  procedure, 

JUSTICE  nicDOUGALL :  That  is  our  practice, 
•  LOGAN;  Do  you  have  any  objection,  then, 
if  you  insist  on  adhering  strictly  to  the  words'  of 
the  Charter,  if  the  defense  filed  replies  or  gave-  oral 
replies  to  any  new  matter  v'hich  came  up  in  the  prose¬ 
cution  »s  summation  and  which  could  not  have  been  an¬ 
ticipated? 

.iEENAN;  as  you  state  it,  v/e  do  because 
that  >  ould  give  the  defense  the  right  to  open  and 
close,  but  v.e  do  not  object.  In  fact,  we  urge  upon 
the  Court,  respectfully,  that  they  permit  that  oppor¬ 
tunity  to  reply  by  brief, 

.J*.  LOGaN:  Veil,  you  understand,  though, 
lir *  Keenan,  this  trial  which  is  so  different  from 
the  usual  case,  as  you  said  at  the  beginning  of  this 
hearing  today,  where  there  are  so  many  years  covered, 
so  much  evidence  in,  that  it  is  difficult.  It  is  in 
this  case,  I  kno^  . 

i.ol.  uLENAN:  Probably  more  than  any  other  in 
your  case, 

iiR.  LOGAN:  It  is  difficult  to  know  just 
exactly  how  this  applies  to  my  client,  "must  I  con¬ 
sider  it;  ilust  I  answer  it  in  summation?"  I  don't 
Knov’*  it  Is  so  difficult  for  me  to  prepare  a 
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summation  not  knowing  Just  shtrc  the  prosecution 
claims  It  has  met  the  burden  and  net  the  Issues. 

■a.  iCEINaNi  vith  reference  to  your  client, 
Logan,  I  will  tell  you  directly  outside  of  these 
Cn  ’.nbers  exactly  that  our  theory  is,  and  there  will 
be  nothing  new  in  it  of  any  substance.  It  will  fol- 
loV'  th£  thcor>'  '■■hloh  I  will  outline  to  you  very 
caearay.  There  will  be  no  advantage  in  doing  that. 

aR.  LOGAN;  I  an  not  asking  for  special 
privilege.  Probably  other  defendants  are  in  the 
sane  position.  I  an  talking  about  my  own  case. 

.CLLNaN:  But  I  would  recognize  the  fact 
that  you  have  an  accused  whose  period  of  activities 
runs  from  the  beginning  to  the  end,  and  that  isn't 
true  vith  all  the  accused, 

**•  It.  President,  uy  idea  of  the 

sustention  was  Just  to  review  the  testlnony  that  was 

subnitted  and  no  new  natter  was  to  be-  brought  in  at 
any  time. 

m’  St-a,A;,!  *ho  is  talking  about  new  natter? 
I  don't  understand  that.  Did  you  have  an  idea  that 

someone  is  going  to  advert  to  something  outside  the 
record? 

i;iR*  *';c1jAHus :  Sone thing  was  said  about  if 
there  v:as  any  new  natter  brought  in. 
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*3.  LOJaN:  No.  I  say,  if  the  defense  gives 
their  simulation  and.  the  prosecution  then  gives  theirs, 
there  night  have  been  something  covered  in  the  prose¬ 
cution  summation  vhich  I  hadn't  covered  in  nine  which 
I  hand ' t  anticipated  the  prosecution  v.ould  rely  on. 

KEENAN:  It  is  not  infrequent  in 

trials  that  that  happens. 

LLVINs  or.  Keenan,  I  v-ould  like  to  ask 
you  just  one  Question.  Maybe  I  nisunderstood  you. 

You  said  that  you  would  object  to  the  defense  reply¬ 
ing  to  the  sunt  tat  ion  of  the  prosecution  — — 

*-H.  KEENAN:  Orally. 

mi.  LEVIN:  —  orally.  Do  you  neon  by  that  — 
for  instance ,  you  have  now  stated  that  you  arc  willing 
to  serve  upon  us  — 

if  i.  KIENaN:  Via  it  a  r.inute,  Not  serve  upon 
you.  If  I  get  the  summation  conpleted,  as  I  hope 
I  will,  we  arc  willing  to  serve  English  copies.  ve 
do  not  want  to  be  boun*  by  the  rule  of  the  Court  of 
processing  at  that  tine  because  that  my  save  a  lot 

of  time  to  permit  us  to  do  it.  And  I  keep  ray  word 
on  that, 

i 

i-R.  LEVI.,':  Ve  have  no  doubt  about  that. 

Then  an  I  to  understand  that  in  ny  argument  or  the 
argument  of  u*.  Logan  he  can  make  any  reference  to 
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the  anticipated  argument  thr.t  you  are  going  to  make? 

iiR.  KEENAN:  You  can  refer  to  anything  that 
is  in  the  evidence  and  anything  that  is  in  the  state¬ 
ment  thr.t  is  given  to  you.  That  vould  be  the  purpose 
of  giving  it  to  you,  but  not  for  delay. 

iiR.  LEVIN:  No.  I  ranted  to  be  sure  th\t  I 
understood  what  you  meant  "hen  you  said  not  to  moke 
any  reply. 

iiR.  KELNaN:  Y.hnt  1  expect  from  the  last 
nesting  with  the  Acting  President,  and  I  know  he  is 
only  speaking  in  the  moment,  is  a  tentative  agreement 
with  himself  that  -.hen  v;c  get  through  with  the  taking 
of  this  evidence  that  ve  do  as  in  every  other  case: 
Y/hocvcr  has  the  burden  begin  immediately  the  summa¬ 
tion  vithout  any  hiatus  whatsoever;  whoever  has  that 
burden,  at  the  end  of  the  taking  of  the  testimony, 
it  be  understood  that  he  gets  right  up  and  have  his 
document  prepared,  v/hoever  he  is.  In  the  meantime 
we  will  do  everything  we  can  to  expedite  the  prepara¬ 
tion  of  our  document,  '..hen  wc  do,  without  v/aiting  for 
it  to  be  translated,  we  ’.  ill  be  glad  to  give  a  copy  to 
everyone  of  the  counsel. 

iiR.  LOGaN:  ».ir.  Keenan,  as  I  said  — 
iiR.  kELNaN:  And  you  can  use  any  part  of  it 
for  any  reason  that  you  want  during  your  argurents. 
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rfR,  LOGaN:  As  I  said  at  chc  beginning  of 
this  hearing  today,  to  ne  it  doesn't  ciaie  any  differ¬ 
ence  what  the  order  of  procedure  is  so  long  as  I  have 
an  opportunity  somewhere  '‘.long  the  line  to  ansv/er 
the  prosecution's  summation. 

11R.  JUSTICE  «IcDOUG;iLL:  On  that  point,  uTi 
Logan,  I  Just  went  to  as'e  a  oucstion.  I  urrlerstood 
you  to  say,  Lr.  ^eennn,  that  the  prosecution  would 
have  no  objection  to  the  defense  filing  briefs,  as 
you  call  it. — 

iaR.  KEENAN:  ocactly. 

*J{.  JUSTICE  iicDOUGALL:  --"after  the-  prose¬ 
cution  argument  or  summation  to  cover  such  points. 
That  wouldn't  necessarily  be  read,  but  that  would  be, 
as  far  as  I  an  concerned,  unobjectionable.  In  fact, 

I  would  be  glad  to  have  it  because  then  it  would  give 
us  the  argument  on  the  whole. 

*1 .CLiiNAN:  Ve  would  lilte  to  have  that  a 
bi-lateral  argument  so  that  both  sides  would  have  the 
right  to  file  briefs  on  the  other's  argument. 

iiR.  LOGaN:  It  is  your  answer.  If  v:e  go 
first,  you  arc-  answering  us. 

Jrt.  KLLNAN:  Yes,  but  in  the  event  there  are 
briefs  filed,  ve  will  assume  that  you  nay  have  some 
natters  —  oh,  yes,  it  could  well  be  that  after  you 


get  through  with  your  aunreatlon  and  after  re  get 
through  with  our  summation  that  you  would,  file  a 
brief  in  which  something  would  be  grossly  distorted, 
and  ve  wouldn't  rant  that  to  occur,  v/ould.  have 
the  right  to  set  forth  our  views,  too.  That  wouldn't 
ham  you  because  we  rill  have  already  stated  our 
entire  case  as  re  saw  it.  You  rill  have  stated 
yours;  you  will  have  answered  any  points  you  have 
to  answer  with  us;  and  that  would  give  us  the  right 
to  reply  in  hind  which  everyone  of  you  hnow  is  the 
prevailing  rule  in  all  your  jurisdictions:  the 
right  of  the  one  bearing  the  burden,  in  this  case 
the  prosecution,  to  open  and  close.  And  that  is 
all  it  does,  and  it  is  eminently  fair. 

*3.  HORV/ITZ:  Can  I  point  out  one  fact  to 
Jr.  Logn?  Our  summation  is  being  prepared  now  and 

4 

will  be  finished,  we  hope,  oefore  you  have  your  sum¬ 
mations  prepared  and  delivered.  Therefore,  in  order 
to  answer  your  arguments  we  have  to  anticipate  them, 
toe  really  have  no  opportunity  at  any  time  to  meet 
the  arguments  that  you  may  raise  unless  v.e  have  the 
right  to  file  a  brief  in  the  summation,  except  to 
anticipate  arguments  that  we  believe  you  will  raise 
because,  the  thing  is  so  big,  we  cannot  wait  until  you 
deliver  your  arguments  in  order  to  vrice  ours.  We 


have  an  over-all  problem  that  has  got  to  be  done  now 
before  v.-e  hear  one  word  that  you  say,  so  that  we 
have  the  problem  of  anticipating  your  arguments  even 
though  v  e  hove  the  right  to  speak  last.  Vc  really 
ore  not  answering  you  at  all.  V.e  are  answering  you 
in  accordance  with  the  way  re  think  you  are  going 
to  raise  certain  matters,  but  we  are  actually  not 
answering. 

ioR.  KEiifAN:  That  is  the  reality  of  it, 
BRANNON:  Yhy  would  you  object  to 
switching  it  around  the  other  way  then? 

uR.  KEENAN:  I  have  given  my  reasons  al¬ 
ready. 

I 

iiR.  BRaNIvON:  Air.  President,  we  had  a  meet¬ 
ing  today,  quite  a  number  of  the  defense  counsel, 
in  regard  to  your  memorandum,  and  I  made  some  notes 
here  which  I  might  save  you  a  lot  of  time  if  you  will 
allow  me  to  read  because  I  think  it  represents  a 
majority  of  defense  opinion,  Would  you  care  to 
hear  it? 

aCTING  PRESIDENT :  Go  ahead. 

wR.  BRANNON:  "It  is  so  elementary  as  to 
hardly  be  worthy  of  mention  that  the  prosecution  is 
charged  with  the  burden  of  proving  its  case  and 
going  forward  with  the  evidence.  The  defense  is 
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always  entitled  to  answer  the  prosecution's  evidence. 
It  likewise  follows  that  at  the  time  of  summation 
or  final  argument  it  is  only  fair  that  the  defense 
be  apprised  of  the  prosecution's  contentions  and 
how  it  construes  the  evidence  that  has  been  pre¬ 
sented.  The  defense  then  has  a  chance  to  answer  step 
by  step  not  only  the  evidence  of  the  prosecution  but 
its  contention  of  what  that  evidence  has  proven. 

"Thereafter,  the  prosecution,  because  it 
does  have  the  burden  of  proof,  may  rebut  the  defense 
argument  to  its  original  summations.  I  believe  the 
Supreme  Court  of  the  United  states  of  America  clearly 
sets  forth  this  theory  for  its  rules  of  procedure  and 
provides  that  the  appelant  who  hes  the  burden  of 
proceeding  v.’ith  his  appeal  argue  first.  Nothing 
could  be  simpler  or  more  understandable  than  this 
principle  of  jurisprudence  that  the  defense  need  only 
meet  the  evidence  and  allegations  of  the  prosecution 
and  that  they  be  given  the  right  to  do  so.  To  adopt 
the  procedure  set  forth  in  this  Charter  is  to  give 
the  prosecution  the  right  to  present  its  evidence- 
first  and  last,  to  hear  the  defense  argument  and  to 
then  answer  it  and  go  on  with  its  explanation  of  what 
the  evidence  has  proven. 

"Such  an  obvious  disadvantage  should  noc  be 
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tolerated;  and,  if  it  demands  that  an  appeal  be  made 
to  the  Supreme  Commander  to  amend  the  Charter,  v'e 
feel  it  is  the  duty  of  the  tribunal  to  request  that 
such  steps  be  ta'sen. 

"as  to  the  length  of  tine  of  the  arguments, 
defense  feels  there  should  bo  no  restrictions.  They 
should  be  trusted  to  confine  their  arguments  to 
essential  natters  and  to  be  expected  to  observe 
the  necessity  for  saving  tine. 

"Some  general  arguments  will  no  doubt  be 
made  by  the  defense  on  behalf  of  all  of  the  accused 
or  the  majority  thereof.  Th r  men  who  make  these 
arguments  reserve  the  right  to  later  make  individual 
arguments  in  favor  of  their  respective  clients.  To 
follow  any  other  procedure  would  be  for  then  to  sac¬ 
rifice  the  valuable  time  they  possess  in  favor  of 
the  group  as  a  whole. 

"As  to  submission  of  arguments  on  briefs, 
the  defense  unanimously  agrees  that  they  should  be 
given  the  unrestricted  right  to  fully,  orally  argue 
their  case  and  to  submit  briefs  in  support  if  they  so 
desire  but  that  under  no  circumstances  should  they  be 
hampered  in  any  v-y  toward  noicing  a  full  oral  argument." 

i.Ir.  Logan  touched  on  the  first  matter. 

•  At  any  rate,  that  is  the.  contents  of  our. 
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discussion  to  date,  and  I  said.  I  believe  it  repre¬ 
sents  the  best  majority  of  the  defense. 

mR.  KEENAN:  I  have  to  say,  mr.  President, 
in  reply  to  that,  that  the  proceedings  in  this 
courtroom  have  shown  that  not  all  of  the  counsel  have 
been  as  time  conscious  as  the  memorandum  read  would 
indicate  and  that  there  ought  to  be  some  definite 
limitation  placed  upon  the  period  of  time  to  be  con¬ 
sumed  by  prosecution  and  defense. 

aCTINu  PRESIDENT:  That  is  my  personal 
opinion.  £  don't  know  how  the  Tribunal  feels  about 
it,  but  you  have  to  put  some  limit  on  it. 

Now,  as  near  as  I  can  figure  out,  the 
prosecution  and  defense  aren't  together  on  anything, 
are  you? 

iiR.  KLi-NaN:  Excepting  that  v;e  agree  that 
the  sensible  procedure  is  to  provide  for  written 
briefs  to  be  filed  and  submitted  to  the  Court.  Do 
we  all  agree  on  that  or  is  there  any  dissent? 

iiR .  BRANNON:  That  it  be  mandatory  or  per¬ 
missible? 

mR.  KEENAN:  Permissible,  within  a  distinctly 
fixed  time  limit. 

iiR.  BRANNON:  Which  in  no  v:ay  restricts  the 


oral  .argument. 


JR,  KEENaN:  Well,  that  I  would  think  would 
restrict  unreasonable  requests  made  for  unlimited  oral 
arguments,  yes,  because  it  would  provide  a  complete 
answer  to  the  contention  of  any  nan  that  a  failure 
to  permit  him  to  talk  weeks  if  he  sav;  fit  would  pre¬ 
vent  his  accused  from  getting  a  fair  trial.  It  would 
also  answer  any  ouestion  about  the  unfairness  of  not 
permitting  the  defendant  to  give  a  reply, 

JR.  CUNNINGH/uI:  They  handled  that  pretty 
fairly  at  Nuernberg.  They  gave  then  a  court  day 
each  if  they  took  it,  and  very  few  of  then  took 
their  full  tine.  Four  and  a  half  hours:  that's  a 
fair  enough  limitation. 

lJx.  XEENAN:  I  don't  think  that  was  the 
limitation  at  Nuernberg. 

i*R.  LEVIN:  It  was  four  hours.  I  read  it 
in  the  record, 

ACTING  PRESIDENT:  I  would  rather  make  it 
some  other  — 

LEVIN:  Four  hours,  and  each  individual 
vr>s  allowed  not  to  exceed  twenty  minutes  in  making  a 
personal  statement. 

tiR.  CUNNINGHAM:  Ten  minutes  at  the  end,  as 
I  understood  it. 

*jR.  LrviN:  Goering  was  allowed  twenty 
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minutes, 

bR.  KELNaN:  That  is  not  permitted  under 
this  Charter.  It  provides  that  counsel  speak  for 
his  client. 

i.R.  CUNNINGHr.E:  That  is  a  courtesy,  naybe, 
that  re  don't  require,  but  one  court  day  each  or  four 
and  a  half  hours  seems  to  be  an  arbitrary  but  a 
reasonable  time  limit, 

uR.  KEmNnN:  I  think  it  is  outrageously 

long. 

*~R.  CUNNINGHAMS  V.'ell,  they  didn't  use  their 
time.  It  does  away  with  any  complaint  that  they 
haven't  adoaute  time  to  finish. 

jiR.  kEiiNAN:  But  they  didn't  have  American 
counsel  for  defense  over  at  Nuernberg. 

*~R.  CUNNINGHiu-s  That' s  right.  And,  if 
they  did,  they  would  have  •  probably  extended  it 
far  beyond  the  four  and  a  half  hours.  They  would 
have  had  to  limit  to  a  week  instead  of  a  day. 

uR.  LEVIN:  I  think  there  is  one  other  ques¬ 
tion  which  iir.  brannon  nay  have  brought  out,  and  that 
was  the  question  as  to  whether  or  not  --  and  I  think 
it  was  the  concensus  of  the  defense  counsel  —  what¬ 
ever  tir.c  is  permitted  may  be  divided  between  then 
and  Japanese  counsel  as  they  see  fit.  In  other  words, 
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if  I  rant  to  take  a  portion  of  the  argument  in  ny 
ease  and  Dr.  TAXnYAi'JAGI  will  take  another  portion  in 
the  sane  case,  why,  that  would  be  permissible  pro¬ 
vided  v:e  do  not  exceed  that  Unit.  I  nention  that 
especially  —  of  course,  in  relation  to  r.yself ,  but 
particularly  because  it  relates  to  Dr.  TAKaYaNaGI. 

The  Court  has  already  indicated  that  he  would,  be  p^r- 
nitted  to  r.ake  his  legal  argument  which  he  attempted 
to  rialcc  in  connection  with  the  notions  for  disnlss.nl. 

i-R.  KEENAN :  It  didn't  say  whether  we  would 
make  it  orally  or  by  brief,  did  itV 
**R.  LEVIWs  No. 

-Jv.  KEENAN:  It  is  your  suggestion  that  we 
have  t  o  counsel  argue  for  one  :.anV 

LEVIN:  If  they  decide  to  ^o  so. 

*-R.  KELNaN:  I  would  object  to  that. 
i~R.  BRaNNON:  If  v.e  are  allowed  a  set  tine, 
it  would  make  no  difference  -whether  I  talked  or  ny 
Japanese  counsel. 

*.R.  KEENAN:  Yes,  it  would.  It  woul^  nakc- 
a  distinct  difference. 

BRANNON:  Because  vc  would  still  be  en¬ 
titled  to  take  all  of  th- t  tine. 

*R.  KEENaN:  That  is  exactly  what  I  nu  saying. 
If  you  gi^-c  the  defense  an  opportunity  for  a  full  day 


in  court,  it  is  an  unreasonable  period  of  tine.  It 
isn’t  reouired  for  the  discussion  of  the  issues  of 
this  case  at  all,  and  you  know  that  very  veil.  I 
think  it  is  very  likely  that  you  wouldn’t  even  take 
a  part  of  that  tine  for  your  own  nan. 

».R.  BROOKS:  But  in  a  case  like  that, 
there  will  be  a  fev;  instances  where  a  certain  nunber 
of  us  will  not  take  a  full  day,  and  if  each  one  of 
us  is  given  a  full  day,  ve  can  —  the  tine  that  is 
saved  from  each  nan's  case,  Just  an  hour  or  so  on 
each  nan's  case,  could  be  put  in  for  the  tine  to  be 
used  for  general  arguucnts  on  lav;  and  other  — 

aJR.  KEEN/.N:  I  don't  thinlc  that  would  work 
out  at  all.  I  would  think  it  would  an  entirely 
reasonable  procedure  to  suggest  that  the  defense  in 
general  have  the  right  to  one  argument  upon  the  lav/ 
of  the  case,  one  argunent  upon  whether  a  crit.e  has 
been  coMritted  by  way  of  conspiracy  as  generally 
alleged  by  the  prosecution,  an'5  I  think  that  the 
rest  of  it  ought  to  be  addressed  to  the  individual 
accused's  case  whether  or  not  they  were  implicated 
or  involved  by  the  evidence  in  such  crime;  and  I 
think  it  would  be  entirely  proper  to  have-,  perhaps, 
a  full  day  given  for  the  discussion  of  the  law  and 
another  day  given  by  learned  counsel  who  carefully 
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prepare,  themselves  to  claim  that  no  crime  ha:1  been 
committed  on  the  facts.  And  then,  I  thinlc,  thereafter, 
when  that  is  done,  it  becomes  a  simpler  matter  for 
the  rest  of  the  accused  if  they  would  confine  them¬ 
selves  to  the  argument  of  the  involvement  of  their 
own  client. 

I.R.  BROOKS:  What  I  had  in  mind  was,  because 
of  the  variance  bet-  een  some  of  these  cases,  some  men 
might  Dnly  take  an  hour  where  another  one  would  need 
a  day  or  longer  in  an  instance  or  two,  and  in  such 
case,  with  the  number  of  accused  we  have,  that  if 
each  man  was  allowed  a  "’ay  for  his  accused,  we  would 
be  allotted  that  total  time  for  the  defense  and  v;e 
divide  it  among  ourselves  for  general  arguments  and 
individual  arguments,  and  that's  all  the  ti  .e  we  have; 
and  whoever  makes  it,  that  is  im  aterial. 

i-R.  KEENAN:  That  is  exactly  what  I  object 
to,  an"  I  think  it  is  wrong  in  practice  and  in 
theory  because  it  allows  men  who  like  to  talk  to 
have  conferred  upon  them  the  right  of  several  days. 

It  is  antiroly  unreasonable, 

.J\.  BROOKS:  That  would  be  at  the  expense  of 
those  others  — 


.-R.  KSENiiN:  It  is  at  the  expense  of  the 
U.  S.  Government  in  the  first  instance  and  all  of 


these  ri'tions  in  the  Inst  an'.:  the  expense  of  the 
value  of  these  proceedings  unless  re  get  then  termin¬ 
ated  within  a  reasonable  period  of  tine. 

ACTING  PRESIDENT:  That  is  another  thing 
that  the  Tribunal  has  to  consider.  I  thinlc  v/e  have 
got  enough  nor  so  v:e  c*an,  after  v/e  get  the  ninutes 
of  this  neeting  —  I  ar.  now  glad,  that  v/c  did  have  a 
reporter  here,  o.n1.  it  is  not  going  to  be  ’istributed 
until  Monday  —  try  to  get  the  Tribunal  together  on 
Tuesday  afternoon  so  they  will  have  a  chance  to  study 
it;  an-"  later  v/e  can  gat  together  in  another  neeting 
with  you  gentlemen. 

i«R.  LLVINs  I  voul!  li.ee  to  r.a!cc  one  further 
observation  in  reply  to  .ir.  .Cecnan  in  respect  to  the 
suggestion  I  made.  It  would  be  naturally  understood, 
if  there  is  a  division  of  ti  ;c  between  counsel,  that 
the  secon-’  counsel  that  argue-*  his  portion  of  the 
case  would  not  repeat  anything  that  the  first  counsel 
said. 

ACTING  PRESIDENT:  Yes. 

..R.  LEVIN:  In  view  of  the  fact  that  the 
arguments  would  be  -all  written  and  prepvared,  there* d 
be  no  loss  of  tine, 

..P.  KEENAN:  ..ight  I  uaice  one  more  suggestion 
before  we  adjourn,  and  that  is  to  respectfully  aslc  the 
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Court  1 3  give-  consideration  to  the  practice  in 
Nuernberg  where  the  practicalities  of  the  case  were 
given  thought  together  v/ith  the  rights  of  the  various 
accused.  Perhaps  snr.e  of  the;,  r.ight  be  entitled  to 
r.ore  tine  than  others.  But  would  it  be  possible  for 
all  of  the  counsel  for  the  accused  to  get  tog-ther? 
You  have  some  very  able  men  among  you  v:ho  will  take 
the  burden  of  arguing  the  lav;  once  and  for  all  and 
s  one  one  else  arguing  the  ..ojor  oucstion  of  whether 
there  is  a  conspiracy. 

iJl.  CUNKINGHa..:  Wednesday  that  question 
ca.'ic  up,  ..r.  Keenan,  and  you  suggested  one  Lian  or 
two.  We  suggest,  give  us  a  definite  tine  an’  let 
us  divide  that  tine  as  wo  see  fit  in  the  Manner  in 
which  we  consider  Most  effective.  Don't  you  see? 

..R.  KEENaN:  I  think  that's  a  reasonable 
suggestion  to  ’o  it  that  ray.  It  is  not  for  us  to 
even  suggest  to  you. 

BROOKS:  In  other  vor’s,  -r.  Keenan, 
if  we  were  given  a  definite  limit  of  one  day  per  nan, 
then  among  the  group  of  us  we  have  to  agree.  Other¬ 
wise  v;e  have  no  way.  I  have  no  way  of  making  -t. 
Brannon  or  .-r.  Levin  or  anybody  else,  for  example, 
agree  that  he  will  go  and  so  em  else  will  go  and 
take  so  Much  tine.  Ye  have  to  agree.  If  you  say 


48 


each  nan  has  one  day,  that  Is  for  everything. 

jr,  KEENAN:  Each  nan  having  only  one  day 

is  twenty- five  days. 

.it.  BRODKS:  Ye  r:ay  not  take  it. 

KEENAN:  Well,  you  nay,  an’  it  v/ould 

lead  to  an  utterly  absurd  result  in  this  case. 

JR.  LIVIN'.  I  v.'oul d  like-  to  say  at  that 
point,  ..r.  Keen  an,  that  I  know,  I  an  alnost  certain, 
that  at  least  four  or  six  of  our  lefense  counsel 
v.-ould  not  take  over  an  hour  or  an  hour  an’,  a  half. 

.iw  KEENaN:  Is  that  any  reason  why  any  other 

man  should  take  any  r.orc  than  required  for  his  caseV 
ill.  CUNNIilGKrt..:  Yes. 

jr,  iCILNAN:  Do  you  realise  what  I  said  l 
I  asked  you  if  that  is  any  reason  why  any  other  de¬ 
fense  counsel  should  take  norc  ti  x  than  is  renuired 

for  his  case,  and  you  sail  Yes. 

U*.  CUNNINGHa-:  But  that  is  the  reason. 

Everybody  shoul"1  take  the  ti  .e  they  require. 

.j*.  BLkKENEY;  I  should  like  to  say. on  this 

question  of  tine  that  I  think  every  one  of  us  has 
tried  cases  which  lasted  for  a  natter  of  weeks,  and 
the  argument  lasted  for  days.  Now,  this  case  lasted 
for  years  almost,  and  to  say  that  four  ana  a  half 
hours  —  what  is  our  court  day?  Four  an’  a  naif 
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hours  —  is  an  unreasonable  tine  to  argue  a  case 
extending  over  that  length  of  tine  and  space,  I 
think,  is  indefensible. 

uR.  JUSTICE  iJcDOUGaLLs  That  is  what  v:e 

rant. 

i*R.  BLAKENEY:  Sane  of  then  can  be  argued 
in  an  hour,  and  I  can  nane  you  two  or  three  that 
cannot  be  argued  in  less  than  one  day. 

iitR.  JUSTICE  iJc  DOUG  ALL:  That  is  all  we 
need,  both  views. 

ACTING  PRESIDENT:  Do  I  understand  you 
correctly  as  asking  for  a  day  apiece?  That  includes 
your  arguments  on  the  general  proposition  of  the 
law  and  every  individual  defense  and  everything, 
iJi.  BROOKS:  I  think  so. 
eJl.  CUNNIIIGHxiIi:  Ke  suggested  a  day  set 
aside  for  the  law  and  a  day  set  aside  for  the  general 
proposition  and  to  give  each  defendant  one  day  indi¬ 
vidually. 

m R.  iCLEN^N:  I  think  that  is  an  outrageous 
proposition  and  perfectly  absurd. 

ACTING  PRESIDENT:  I  Just  want  to  get  that. 
KR.  CUNNINGHr.i..:  I  think  that  is  a  ninimun 
requirement. 

4iR.  BROOKS:  I  suggest  it  as  a  minimum. 
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i-Ji.  FURNLSS:  I  wcul*1  like  to  adopt  the 
suggestion  of  the  President  that  wo  have  a  day  apiece. 

i.-R,  KEENAN:  I  don't  think  that  is  the  sug¬ 
gestion  of  Judge  Craucr.  He  is  asking  a  question. 

ACTING  PRESIDENTS  I  don't  know  if  I  got  your 
suggestion  straight. 

.Jt.  FURNESS:  I  would  rake  that  suggestion 
so  that  it  can  be  a  ratter  of  record. 

i-R.  JUSTICE  ...c  DOUG  ALL :  V.e  will  consider  it. 
.tCTIiiG  PRESIDENT:  V©  will  see  you  next  week, 
(whereupon,  at  1730,  the  proceed¬ 


ings  were  conclu'e'1.) 


